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RECOMMENDATION OF THE CALIFORNIA

LAW REVISION COMMISSION

relatigg to
THE CLAIM AND DELIVERY STATUTE

BACKGROUND

The past few years have witnessed widespread assault in both statel end
fadarlla courts on the constitutionality of a variety of prejudgment remedies.
In California, one remedy which succumbed to such attack was that known as
claim and delivery.3 This recommendation deals with the claim and dellvery
statute. It does not deal with and is not intended to disturb the substan-
tive law governing {1) the circumstances under which & person is entitled
to possession of perscnal property or (2) the eircu-gtanceﬁ, if any, in which

private, self-help repossession may properly be utilized,

The Statutory Remedy Before 1971

Prior to 1971, a plaintiff entitled to the posseasion of personal prop-
erty held by mnother could bring an action for apecific recovery of that
property and, if he so desired, invoke the provisional remedy of claim and
delivery and thereby secure immediate possegsion of the pruperty.h The rem-

edy wag readily nvailablé in all state courts. The plaintiff, after filing

1. See, e.g., Blair v. Pitchess, 5 Cal.3d 258, 486 P.2a 12b2, 96 Cal. Rptr.

42 {1371); Randone v. Appellate Department, 5 cal.3d 536, 488 P.2d 17,
96 Cal. Rptr. 709 (1971); Damazo v. MacIntyre, 26 Cal. App.3d 1%, 102

Cal. Bptr. 609 (1972).

2. See, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 {1969); Fuentes
v. Shevin, 40T U.S. 67 (1972); Adams v. Egley, 338 F.Supp. 61l (5.b. Cal.

1972).

3. The former claim and delivery statute was held unconstitutional 1n Blair
v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal. Rptr. L2 {1971},

4. See former Code Civ. Proc. § 509 (1872). For a general discussion of these
procedures, sse 2 B, Witkin, California Procedure Provisional Remedies
§§ 24-38 at 1480-1489 (2d ed. 1970}; E. Jackson, Callfornia Debt Collection
Practice §§ 10.1-10.35 at 229-245 (Cal. Cont. Ed. Bar 1968} .
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his action and having summons issued, simply provided the levying officer
with an affidevit, & notice, and an undertaking together with coples of the
complaint and the original and copies of the summons. The affidavit esserted
that the plaintiff was the owner or entitled to the posseasion of the de-
scribed property, that the defendant was wrongfully detaining the property
and the reason for the detention, that the property had not been taken for a
tax, assessment, or Tine or seized under levy of attachment or execution, and
finally the value of the property.5 The notice directed the levying officer
to seize the property at & certain location or wherever found.6 The under-
taking was in double the value of the property as stated in the affidavit

and made the sureties liable for the return of the property and damages if
the plaintiff failed to recover.7 It should be noted that there was no court
order nor prior review by a judicisl officer of either the merits of the claim
or the mvailability of the remedy to the plaintiff.

The process was delivered by the plaintiff directly to the levying of-
ficer. Upon receipt of this process, the levying officer took custody of the
property immediately, generally by outright seizure,8 and to sccamplish this
the officer was authorized to break into amy bullding or encloaure.g At the
time of seizure, the defendant was served with copies of the plaintiff's

10

affidevit, notice, and undertaking. If the defendant sought to retain

5. Former Code Civ. Proc. § 510 (1872).

6. cal. Stats. 1933, Ch. 744, § 57 (former Code Civ. Proc. § 511).

7. Cal. Stats. 1965, Ch. 1973, § 1 (former Code Civ. Proc. § 512).

8; Tbid., Where the property was used as a dwelling--¢.g., 8 housetreiler,
“mobile home, or boat--a keeper was placed in charge for two days, follow-

ing which time the occupants were removed and the property teken into
exclusive custody. : .

9. cal. Stats. 19%1, Ch. 229, § L (former Code Civ. Proc. § 517).

10. cal. Stats. 1965, Ch. 1973, § 1 {former Code Civ. Proc. § 512} .
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possession of the property, he could either except to the plaintiff’s sure-
tiesll or reguire the return of the property by filing a comparable under-
taking with the sheriff.]'2 There was, however, no procedure provided even

after seizure for a preliminary determination of the merits or probable ocut-

come of ths action. The levying officer retained possession of the property

for the period of time required to permit éxception to and the justification

of sureties and the filing of third-party cla.i.nal3 and then delivered the
property to either the plaintiff or the defeandant or a third party as required.lh

Constitutional Requirements for a Valid Prejudgment Judicial Repossession
Procedure

1
The California Supreme Court, in Blair v. Pitchess, ? declared the claim

and delivery procedure outlined above to be in violation of "the Fourth, Fifth,
and Fourteenth Amendments of the United States Constitution and the parallel
provisions of sections 13 and 19 of article I of the California Constitution.”

Blair was & logical extension of Sniadach v. Family Finance Coggl,lé in which

the Supreme Court held that Wiscongin's statute permitting prejudgment gar-
nishment of wages was unconstitutional because 1t authorized "a taking of
property without that procedural due process that is required by the Four-
teenth Amendment." This extension was confirmed in June 1972 when the

United States Supreme Court in Fuentes v. Shevian invelidated the replevin

11l. Cal. Stats. 1945, Ch. 487, § 1 (former Code Civ. Proc. § 513}.

12. cal. Stats. 1933, Ch. 7hkh, § 60 (former Code Civ. Proc. § 5147 .

13. Cal. Stats. 1933, Ch. 7ik, § 64 {former Code Civ. Proc. § 519).

14. 8ee Cal. Stats. 1933, Ch. 7ulk, § 60 {(former Code Civ. Proc. § 5iit); Cal.
Stats. 1955, Ch. 156, § 1 (former Code Civ. Proz. § 515); Cal. Stats.
1933, Ch. 7Lk, § 63 (former Code Civ. Proc. § 518).

15. 5 cal.3d 258, 285, L86 P.2a 12hk2, 1261-1262, 96 Cal. Rptr. b2, €1-42 (1971).

16. 395 U.S. 337, 339 (1969).

17. 'hOT u.8. 67 {1972).



laws of Florida and Penhsylvania which also authorized the summary seizure
of property without an opportunity for preseizure hearing.

18
Oopportunlty for preseizure hearing. In Fuentes, the Court sald:

The primary question in the present cases is vhether these state
statutes are constitutionslly defective in failing to provide for
bearings "at & meaningful time.” The Flarida replevin process
quarantees an opportunity for a hearing after the seizure of goods,
and the Pennsylvania process allows a post-seizure heering if the
aggrieved party shoulders the burden of initiating one. But neither
the Florids nor Pennsylvania statute provides for notlice or an
opportunity to be heard before the seizure. The issue is whether the
procedural due process in the context of thepe cases requires an
opportunity for a bhearing before the state euthorizes its ageats to
seize property in the possession of & person upon the application of
another .

Later in the opinion, the Court concluded:l?

We hold that the Florida and Pennsylvania prejudgment replevin
provisions work a deprivation of property without due process of
law insofar as they deny the right to a prior opportunity to be
heard before chattels are taken from their possessor. G holding,
bowever, is & narrow one. We do not question the power of a State
‘to seize goods before a final judgment in order to protect the
security interests of creditors so long 86 those creditors have
tested their claim to the goode through the process of a fair prior
hearing.

Ex parte procedure in "extraordinary circumstances.” The Californisa

20
Supreme Court in Biair stated:

We recognize tbat in some instences a very real danger may exist that
the debtor may sbscond with the property or that the property will be
destroyed. In such situations & summary procedure may be conscnant
with the constitutional prianciples.

18. 1d. at 8o.
19. Id. at 96,

20. 5 Cal.3d 258, 278, LB6 P.2a 1242, 1257, 96 Cal. Rptr. k2, 57 (1971).
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However, the United States Supreme Court In Fuentes was more restrictive.

21
There, the Court said:

There are "extraordinary situations” that justify postponing notice
and opportunity for e hearing. . . . These situastions, however, must be
truly unusual. Only in a few limited situations bhag this Court allowed
outright seizure without opportunity for a prior hearing. First, in
each case, the seizure has been directly necessary toc secure an important
governmental or general public interest. Second, there bhas been a special
need for very prompt action. Third, the State has kept strict control
over its monopoly of legitimate force: tbe person initiating the selzurs
has been a government official responsible for determining under the
standards of a narrowly drawn statute, that it was necessary and Justified
in the particular instance. Thus, the Court has allowed summary sel-
zure of property to collect the internal revenue of the United States, Lo
meet the needs of a national war effort, to protect ageinst the economic
disaster of a bank fallure and to protect the public from misbranded drugs
and contaminated food.

Were it only for these two cases, one might conclude that allowing a8
plaintiff claim and delivery upon a showing of special circumstances at an
ex parte hearing would be constitutional provided that the circumstances
shown were sufficiently extraordinary to satiafy the Fuentes standards.

However, it is here that the california Supreme Court in Randone v. Appel-

22
late Department has posed serlous problems, for the court in that case

concluded with respect to attachment "that a creditor's interest, even in
these 'special circumatances’ [the Court had just quoted the passage from
Blair quoted in the previous paragraph] is not sufficient to justify depriv-
ing a debtor of 'necessities of .1ife' prior to a hearing on the merits of the
creditor's claim."23 The court wént on to introduce the concept that prop-
erty classified as a debtor's necessities of life is entltled to special

. 2
protection, at least before judgment. The Court said:

2. 407 U.S. at 90-%2.
22. 5 Cal.3d 536, 488 P,2d 13, 96 Cal. Rptr. 709 (1971}.

23, 5 Cal.3d at 556 n.19, 488 P.2d at 2T, 96 Cal. Rptr. at 723,

o4, 5 cal.3d at 561-562, 488 P.2d at 30, 96 Cal. Rptr. at 726. Emphasis
in original.
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The court in Sniadach reccgnized that a prejudgment remedy
which permits & creditor to deprive a debtor of those necessities
essential for ordinary day-to-day living gives the creditor "enor-
mous" leverage over the debtor. . . . Because of the extreme hard-
ships imposed by such deprivation, a debtor is under severe precsure.
to settle the craditor's claim quickly, whether or not the claim is
vallid. Thus sanction of such prenoctice and prehearing attachments
of necessities will in many cases effectively deprive the debior of
any hearing on the merits of the creditor's claim. Because, at a
minimum, the Constitution requires that a defendant be afforded o
meaningful cpportunity to be heard on the merits of & plaintiff's
claim . . . , the state cannct properly withdraw fram a defendant
the esssntials he needs to live, to work, to support his family or
to litigate the pending action, before an impartisl confirmation of
the actual, as opposed to the probable, validity of the creditor's
claim after a hearing on that issue.

Although it 1s posaible to distinguish attachment fram claim and delivery

with respect to treatwent of necessities in a procedure allowing for a prelimi-

. 2
nary hearing on the probable validity of the plaintiff's claim, > it is

25, The claim and delivery situation is sufficiently distinguishable from

the

attachment procedurs considered in Randone to avoid the requiremert Thatl
necessities of life be immune fram seizure until the actual rather lhan
the probable validity of the plaintiff's claim is established. It might
be noted that Blair, decided just two months before Randone, makes no
reference to the necessities concept. Under the claim and delivery pro-
cedure, the plaintiff claims an interest in a specific article of properly

and the only issue to be decided in the action for possession is whe
the plaintiff is entitled to that properiy as against the defendant.
attachment, on the other hand, the plaintiff has no preexisting clai
the property attached and the underlying action is generally cn tho
tion whether the defendant owes the plaintiff money in a transaactic

.
ner
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ing nothing to do with the property. The court in Rarndons recosrinos this

distinetion in referring to attachment in these terms:
Morsover, unlike the claim and delivery statute invalidated ir siair
under which a creditor could only campel the ceizure of preport.; Lo
which he cleimed title, the instant provision initially grants -
limited discretion to the creditor to choose which properiy of ihs
debtor he wishes to have attached. [5 Cal.3d at.56l, LBS p.2d at 30,
96 Cal. Rptr. at 726.]

Accordingly, in claim and delivery proceedings in which a plaintif? csiat-

lishes the probable validity of his claim to the property at a hearin.

which the defendant is unable to show the prcbability that he hes
te the action for possession, it scems inequitable to deny the olain

.
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difficult to Justify a different treatment of necessities as between attach-
ment and claim and delivery with respect to a procedure which allows seizure
of the defendent's property upon only an ex parte hesring. If an attaching
creditor cannot taks, in any circumstances, the necessities of a defendant
until after e determination of the actual as distinguished from the probable
velidity of the plaintiff’s claim, surely a plaintiff invoking claim and de-
livery canngt selze a defsndant’s necessities until the defeﬁdant is given at

leaat a preliminary hearing on the probability of his having & defense.

Unreasonable searches and ssisures. Plair also decided that proceedings

under claim and delivery provisioss raised Pourth Apendment problems and “that

the official lmtrusions authorized by section 517 are unreasonable searches

and naiiﬁres unless probable cause bs first shoun."?s Something of the views

who bas bonded the defendant against dniage owing to loas of possession,
the vight of immediate possession merely because the defendant can show
that the item claimed is a "nscessity of life.”

The appropriate sanner in which to implement the Randone necessities
of life dcctrine in claim and delivery proceedings is not to leave the
property claimed in the possession of the defendant who has no valid de-
fenge to the possession actlien upon his showing that it is a necessity;
rather, it is to make sure that necezsities are not taken fram a defendant
where the plaintiff is unable to ghow at a noticed hearing that there is a
reasanable probabllity that he will vltimately prevail in the action. The
greater the harm that would be done to a defendant by depriving him of
property after a preliminary hearing, the more cautious a court should be
- §n granting claim and delivery after such a hearing.

26. 5 Cal.3d 258, 272-273, 486 P.24 1242,1252 , 96 Cal. Rptr. 42, 52 (1971).

mhe United States Supreme Court in Fuentes did not feel cobliged to
examine the appellants' Fourth Amendment challenges but did note that
" nce a prior hearing is required, at which the applicant for a writ must
establish the probable validity of nis claim for repossesaion, the Fourth
Amendment problem may well be obviated.” [407 U.S. 67, 96 n.32 (1972).]

However, Blair states:

[W]le conclude that intrusions into private places in
exscution of claim and delivery process are searches and seizures
within the meaning of the Fourth Amendment. . . .+ We also hold

that such searches are unreasonable unless made upon provable cause.
The only governmental interests which are furthersd by the intrusions
incident to execution of claim and delivery process are the promotion
of commerce, particularly the extension of credit, and the assurance

1-?- .
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29. Code Civ. Proc. § 521.

of the California Supreﬁe Court on the meaning of probable cause may be

gleaned from the following paragraph from Bhir:a?

Obviocusly, the affidavits customarily required of those initiating
claim and delivery procedures do not satisfy the probable cause stand-
ard. Such affidavits need allege only that the plaintiff owns prop-
erty which the defendant is wrongfully detaining. The affiants are
not obliged to set forth facts showing probable cause to believe such
allegations to be true, nor musi they show probable cause to believe
that the property is at the location specified in the process. Finally,
such affidavits fail to comply with the probable cause standard be-
cause they are not passed upon by a magistrate, but are examined only
by the clerical staff of the sheriff's or marshal's department, and
then merely for their regularity in fora.

It would seem Prom this statéement that, inn order to satisfy the Fourth
Amendment, the plaintiff must show both probable cause to believe his claim
to thelﬁroperiy is valid ag well as probabie cause to believe that the prop-
erty is at the locaticn specifiad. Alsc, thesse 1ssues must be pasged

on by a judicial officer rather then a clerk.

The 1972 Legislation

In response to the exigencies caused by the Blair decisiom, in 1972
the California Legis%ature repealed the procedures held invalid in Blair
and added a new Chapter 2 {Bections 509 through 521) to the provisignal~.
repedies title of the Code of Civil Procedure.28 This legislation ls opera-

tive only until December 31, 1975,29 and attempts to provide a constitutional

that valid debts will be paid. On the other hand, as already poinied

out, the citizen's right to privacy is infringed almost as much by

such civil intrusions as by searches in the traditional criminal con-
text. Balancing these important individual rights against the less
compelling state interests {(which, as we note infra, are only slightly
pramoted by execution of claim and delivery process), we find that a
search incident to the exscution of claim and delivery process is un-
reasongble unless it is supported by a warrant issued by a magistrate

upon a showing of probable cause. [5 Cal. 3d at 273, 486 P.2d at 1252-1253,
96 Cal. Rptr. at 52-53.]

27. 5 Cal.3d at 273-274, 486 P.2d at 1253, 96 Cal. Rptr. at 53.

28. See Cal. Stats. 1972, Ch. 855.

8



procedurs permmitting a plaintiff to secure the immediate possession of prop-

efty while preserving as much of the former claim and delivery procedures as

possible.

At any time after the commencement of an action to recover the possession

of personal praperty,BU a plaintiff may make a showing to the court in which
the action is filed of his entitlement to the possession of such property.
he showing may be mede by verified complaint or afflidavit and is comparable

3 'Y
to that formerly required. The court reviews the showing and, if "satis-

_ fied” that a valid claim exists, issues an order to the defendant to show

chuse why the property should not bs taken fram him. and given to the plain-
tifr.az A date, time, and place is set for the hearing on the order, and
the defendant iz informed that he iny either appear in his behalf at that
time or file an undertaking to stay the delivery of the praperty.33 At the
hearing, the court is required to make a preliminary determination as to the
party . entitled to possession pending a final a.d;]udication.3h If the de-
termination is in favor of the plaintiff, a writ of poasession is 1ssued35
directing the levying officer to seize the property in question.36 No writ
of possegsion to enter the private permiases of any person may be issued
without a prior judicial determipatinn that there is probable cause to be-

37

lieve the property is located there. The provisiocns relating to the levy,

the redelivery of the property to the defendant if he posts security, the

0. CLode civ. Proc. § 509.
31. Code Civ. Proc. § 510(a).
32. Code Civ, Proc. § 510(b).
33. 14,

34%. Code Civ. Proc. § 510(e).
35. 14,

36. Code Civ. Proc. § 512.

37. Code Civ. Proc. § 511(a}. : P

v e e———,
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qualification and justification of sureties, the cleims of third persons, and

the delivery and pdasession of the property pending final adjudication are

virtually identical to former lau.38
The statute also provides that the court--if it is "satisfied"that the

plaintiff is entitled to possession--may issue a writ of possession without
39

notice or & hearing:

if probable cause appears that . . . {1) The defendaat gained posseseicn
of the property by theft . . . ; (2) The property consists of oune or
more negotiable instruments or credit cards; [or] (3) . . . the property
is perisbable, . . . or is in immediate danger of destruction, serious
harm, conocealment, or removal fram this etate, or of sale to ah inncecat
purchaser, and that the holder of such property threatens to destroy,

harm, conceal, remove it from the state, or sell it to an innocent pur-
chaser.

The statute further provides that the court mey lssue ex parte temporary re-
straining orders, directed to the defandant, "pronlbiting such acts with
respect to the property, as may appear to be necessary for the preservetion

- . Lo
of the rights of the parties and the status of the property.”

38. fThe following teble indicates the disposition of the former sections under
the new statute:

Former Code of Civil Present Code of Civil

Procedure Procedures

§ 509 . v o v e e 4 0 s s e e s e s § 509

§ 510 & 4 4 4 n b e e e e e e e e e § 510(a) -

§ 511 . . + s « = = s« ¢ s s« o -Compare §§ 510(b}, (e}, (=);
511(a)

§ 512 o 4 ¢ v s e e s . . e .« . 5§ 511(b), 512, 513

§ 513 4 v 0 0 0 e e e e e e e v s .« § 515

§ 5L . . s e . e e .+ .« § 51k

§ 515 « v o v a8 0 0. e . . . o+ o« § 515

§ SL6 « « ¢ 4 o e e e e e e e . . . § 515

§S17 » « ¢ 4 o o . . . . e s . . § 513

§ 518 . . 4 . e . “ s e . . . § 516

§ 519 o v v v s a e e e e e s §5M

§ 520 . . . . . . e e e . . § 518

§ 921 . . v v e e e e e e e e . § 519

39, (Code Civ. Proc. § 510(c).

40. Code Civ. Proc. § 510(d). Such an order may be issued in any case
. where a writ of possession may be issued and may be issued in‘lleu
of an ex parte writ in cases where an ex parte writ is ;uthorlged.

=10=
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RECOMMENDATIONS

The Commlission, having reviewed the 1972 claim and delivery statute,

makes the following reccemendations.

Ex Parte Jssuance of Writ of Posseasion

The ex parte procedure for issuance of a writ of possession should be
eliminated. This procedure, provided by Section 510 of the Code of Civil
Procedure, authorizes the court to ismue a writ of possession without notice
and an opportunity for the defendant to be heard evén in cases where the
property to be seized is necesasary for the support of the defendant and his
family. '

If the Commisaion's analyﬁishl of the applicability of the Randone
necessities doctrine to claim and delivery is correct, one of two policy
choices must be selected in drafting a claim and delivery statute: One,
the statute may be dravn to direct a court to determine on ex parte hearing
vwhether the property is likely to be a necesaity of 1life of the defendant
and, if so, prohibit the seizure of that property, even though specilal
circumstances are shown, until the defendant can be given a hearing or two,
the statute may not allow for the seizu;e of any property on ex parte hearing
but may provide for injunctive relief against dealings with the property in a
manner disadvantageous to the plaintiff pending the preliminary hearing.

There are major difficulties in following the Pirst course of action.
First, it would be necessary to draft a rather specific definition of neces-
sities of life which would apply not only to consumer-type neceasities but

also, as Randone regquires, to commercial necessities as well. Second, in

41. BSee discussion pp. 5-7 surpa.
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each ellé in vhich a plaintiff attempts to seize property after an ex

parte showing of special circumstances, it would be necessary to require

the creditor to make & showing as to a fact not normelly within his
knowledge--that is, whether as to the particular defendant a gpecific plece

of property is a pecessity--and to reqnifi the court to make a finding on

this fact without hearing the defendant's evidence. Third, it would be
necessary to define with some specificity the circumstances which are
sufficiently apecial or extracrdinary to justify seizure upon ex parte hearing.
Here the thited States Supreme Court cnan; Soisdach and Fuentes, have been

notably restrictive 1n their view of whet would constitute sufficiently

specisl cirewmstances. Blair has been leas so. If only those circumstances
nnntiaﬁid bty Fuentes qualify as speciel cireumstances Justifying seiziure upon
ex y-rtﬁ hnﬁring, the statute nee# not make any provision for ex parte seizure
because the plaintiff's interest im repossession property hardly serves an
“important govermmental or general public interest."

These difficulties Are substantial encugh thet the Commission recommends
that the second course of action be followed. This procedure will allow the
plaintiff upor applying for a writ of possession to obtain a temporary re-
straining order by an ex parte showing of spscial circumstances which threaten
to affect his ability to take posmession of the property after the wrlt is
{gsued. If the requisite circumstances are shown, the restraining order will
be imsned and will continue in effect until the property is seized or until
the court decides at the preliminary hearing that the plaintiff is not en-
titled to the writ. The special or extraordinary clrcumstances justifying

{ssunance of & restraining order are broadly drawn but do not run afoul of

the Fueptes restrictions because no seizure is contemplated until the defendant

-12-
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is given a hearing. If the property sought is a necessity--even though the

v order restraine the defendant from disposing of, concealing, or damaging it--

5

% of the property. The temporary restraining order procedure preserves the
5 apirit of Randone in that it does not disturb the defendant's use of his
5 necessities until sfter an opportumity for a hearing, but it gives the plain-

&

Rn;done is not violated because the defendant still bas the use end benefit

t1ff a good natsu;e'of protection under the contempt pdwer of the court and,

as & practical matter, it avolds both cluttering up the sztatute with cumber-

scme provisions dealing with the difficult problem of how to deal with the
 necessities iaiue on ex parte hearing as well as fiiling court dockets with

prolongsd litigetion on the scope of the speclal circumstances exception and

£ tedigus hearings on whether the ltems of property claimed are necessities of
1ife &3 to the debtor.

Denying the plaintiff seeking claim and delivery jummediate possession

K oS

L2
upon ex parte hearing is probebly not a serious deprivatioa. As Blair

points out with respect to the collection cases, claim and delivery i=s
usually the last step in a serles of moves intended to exert pressure on the

dafun&;nt to make his payments, A notice that a hearing will be held on the

42. The ex parte writ may be obtained under existing law not only where the
property is in immedliate danger of destruction, concealment, or dlsposi-
tion but also where 1t has bmen stolen or is e credit card or negotiable
instrument. The repossession of stolen property should, it seems, be
treated generally as a matter of criminal process. The special treatment
of credit cards and negotiable instruments is a 1972 innovatlon. Where
such property has been stolen or forged, it cen be dealt with
{n the same manper ag stolen property genarally. In other circumstances,
a large measurs of protection can be obtained through private, nonjudicial .
means, e.f., notification to retallers that a deserived card is not to be
honored. Penal Code § LBLn. Nevertheless, a provision for the ex
parte repossession of & credit card has been included in this recommenda-
tion. BSuch & provision seems constitutionally permisaible, inasmuch &s a
credit card would not appear to be a "necessity” under any circumstances.

-13-




isaue of the plaintiff’s right to repossession will‘only become another

step in that process. A brief delay of a week or two should seldom make any
difference as to the plaintiff's eventual ability to retake the article; but,
if the plaintiff can convince the court upon applying for the writ that there
is cauge for concern, an ex parie restraining order punishable by contempt
can be 1ssued which will assure the plaintiff of adequate protectlon in all
but the rarest cases. Thia procedure will relieve the plaintiff of the onerous
task of tfying to comply with Randome by hnviné to convince the courts in ex
parte hearings {not only in consumer cases but also in commercial cases) that
the goods spught are not necesgities. Moreover, nét allowing plaintiffs im-
mediate possession at ex parte hearings upon a showing of extraordinary cir-
cumstances will make it impossible for overzealous plaintiffs to subvert the
conetitutional requirements by unsupported allegations of concealment or

ahsconding.h3

QOrder to Show Cause Procedure

Section 510 presently requires an initial judicial revliew of the plain-
tiff's application for a writ of possession, followed by the issuance of an
order directed to the defendant to show cause why a writ should not issue.

In this context, the order to show cause procedure has the same purpose and

43, The Commission's recommendation also avoids any Fourth Amendment search
and seizure problem. See discussion in text accampanying notes 26 and
27 supra. If, at a hearing at which the defendant has an opportunity
to appear, the plaintiff can convince a court {1) of the probable validity
of his claim and (2) of the likelihood that the specific property cleimed
is at a described location, then issuance of & writ of possession empower-
ing an official of the court to enter the described private place to re-
take the property would be constitutional., This appears to be the holding
of Fuentes. It is what is proposed in this reccmmendation. Under the Com-
mission's recozmendation, the only relief cbtainable by a plaintiff upon
ex parte proceedings 1s the issuance of a restrainipng order commanding the
defendant not to dispose of, injure, or waste described goods. No search
or seizure problem is raised by such an order.

-1he



effect ag a noticed motion procedure., However, it seemls both inefficient

and unnecessary to require a Judic'i.ll review at two stages in the proceed-
ings, and the Commission accordingly recommends that the present procedure
be replaced by a noticed moticn procedurs requiring only ome hearing before

the court.

Other Recommended Changes

In addition to the changes discussed above, the Commission recammends

i

‘other technical and relaiively minor changes in existing legislation. These
changes are indicated in the Comments to the proposed statutory provisions

that follow.

SRS CIELAT )

‘3" .
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PROPOSED LEGISLATION

The Commission's recommendations would be effectuated by enactment

of the followins' nessure:

An act to add Section 1TW7.95 to the Civil Code, to add Chapter 2

(ccmmencing with Section 511.010) to Title 7 of Part 2 of,

and to repeal Chapter 2 (commencing with Section 509) of Title

7 of Part 2 of, the Code of Civil Procedure, relating to claim

and delivery.
oo s of the State of

Californis do enact as follows:

Ta

gection 1. Section 1747.95 18 added to tha Civil Code, to read:

17T87.9%5. Im an action to recover possession of a credit card, the judi-
cial officer mey issue ex parte a writ of pOBBESSit‘m under Chapter 2 (commenc-
ing with Bection 511.010) of Title 7 of Part 2 of the Code of Civil Procedure
1f the requiremente for issuance of a temporary rea'i;r&ining order under Section
513.610 of the Code of Civil Procedurs are satisfied.

Comment. Section 1747.95 preserves the substance of subdivision {c) of

former Section 510 of the Code of Civil Procedure insofar aa it provided an

ex psrte procedure for the repossassion of credit cards. See Cal. Stats. 1972,
Ch. 855. This ex parte procedure seems constitutionally permissible inasmuch
as the property dealt with here would not appear to be 2 "necessity." See

Recaomendation Relating to the Claim and Delivery Statute, 11 Cal. L. Revision
" Comm'n Reports 301, 300 (1972). ' '

Sec, 2.  Chapter 2 {commencing vith Section 509) of Title 7 of Part 2
of the Code of Civil Procedure is repealed.

Note. The text of the repealed sections and their present disposition
is set owt in the Appendix {pp. 300-300). :

e
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CHAPTER 2., CLAIM AND DELIVERY OF

PERSONAL PROPERTY

Bec. 3. Chapter 2 (ccmncing with Section 511. 010) is added to Title 7
of Ptrt 2 of the Codn of Civil Procednre » to read;

CHAP'.ERZ. mmnn.mmor
PERSONAL PROPERTY

—. .. vArt¥icle 1. Words and Farases Defined

§ 511.010. Application of definitions

511.010 Unless the provision or comtext other;d.se requires, these
definttions pvarn the construction of this chapter.

cm Bection 511.010 is s standard prnvuion found in the defini-
timl partim of recently emacted Californis codes. See, e.g., Evid. Code
5 ml vﬁ- § lmo

Additional definitions are found in the preliminary provisions of the

Code of Civil Procedure. E.g., Section 17 provides "the singular number
includes the plural and the plursl the singuler.?

§ 511.020. Complaint
511.020. "Complaint” includes cross-complaint.

§ 511.030. Defendant
511.030. "Defendant” includes & cross-defendant.

-

Y
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§ 511.040. Farm products

511.040. "Farm products” means crops or livesfock or supplies used
or produced in farming operations or products of crops or livestock in
thelr unmsnufactured states {such as ginned cotton, wool clip, maple syrup,
honey, milk, and eggs}, while in the possesslon of a defendant engaged in
raising, fattening, grazing, or other farming operations. If tangible
personal property is a farm product, 1t is not ilaventory.

Comment. Section 511.040 is based on the definition of "farm products”
provided by Section 9109 of the Commercial Code. BSection 9109 provides in

part:

.~ 9109. Goods are . . . “"faym products” if they are crops or live-
* gtock or supplies used or produced in farming operations or if they are
products of crops or livestock in their unmanufactured states {such as
ginned cotton, wool clip, maple sirup, honey, milk end eggs), and if
they are in the possession of a debtor engaged in raising, fattening,
grazing or other farming operations. If goods are farm products they

are neither equipment nor inventory . . . .

Inventory is defined by Section 511.050. A definition of "equipment" is

‘unnecessary. Farm products and inventory are defined only because the terms
are used in connection with provisions which permit sale of such property

in the ordinary course of business despite the issuance of a temporary
restraining order. See Section 513.020. Equipment would not by its nature
be -s0ld in the ordinery course of business and is not, therefore, included in
the exception permitiing tranzfer.

§ 511.050. Inventary
511.050. "Inventory" means tangible perscnal property in the possession

of a defendant who holds it for sale or lease or +o be furnished under contracts

of service.

Coupent. Section 511.050 is based on the definition of "inventory" pro—‘
vided by Section 9109 of the Commercial Code. Sectlon 9109 provides in part:

9109. COocds are . . . "inventory" if they are held by a person
who holds them for sale or lease or to be furnished under contracts
of service or if he has leased or so furnished them, or if they are
raw materials, work in process or materials used or consuned in a
business. Inventory of a person is not to be classified as his

equipment.
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The phrase "or if he has leased or so furnished them” has been deleted to
meke clear that inventory under this title is limited to property in the
posseaslon of the defendant. See also Comment to Section 511.040. The
phrase “raw materials, work in process, or materiale used or consumed in"
the defendant's business bas also been deleted. This property would

not be sold in the ordinary course of business anyway; hence, it does not
need to be included in the exception permitting transfer. See Sections
511.040 and 513.020 and Comments thereto.

§ 511.060. Judicial officer
511.060. "Judicial officer” means any Judge or any commlssioner or
other officer appointed by the trial court to perform the duties required

by this chapter.

. Comment. Bection 511.060 defines "judicial officer” ae the term is

used in this chapter. Notwithatanding Section 259 of 'this cocde, a comlissioner
appointed by the trial court may perform any of the judicial duties required
by thie chapter. See, e.g., Sections 512.070 {issuance of order directing
tranafer), 513.010 (izsuance of temporary restraining order) .

§ 511.070. Levying officer

511.070. "Levying officer" means the sheriff, constable, or marshal

vho 18 directed to execute a writ of possession issued under this chapter.

§ 511.080. Person
511.080. “Person” includes an individual, a corporation, a partnership

or other unincorporated assoclistion, and a public entity.

§ 511.090. Plaintiff

511.090. "Plaintiff"” mesns a person who files a complaint or cross-

complalint.

— /9 —



. § 511.100. Probable validity
511.100. A claim has "probable validity" where it is more likely than
not that the plaintiff will obtein a Judgment sgainst the defendant on that

claim.

Comment. Section 511.100 requires that, at the hearing on the applica-
tion for a writ, the plaintiff must at least establish a prima facie case and
the Judicial ofﬁcer nust then consider the relative merits of the positions of
the respective parties and make a determination of the probable outcome of the

litigation.

§ 511.110. Public entity
$11.110. "Public entity" includes the state, the Regents of the University
of California, a county, s city, district, publie a.utt;ority, public agency, and

any other politicel subdivision or public corporation in the state.

Comment. Section 511.110 adopts the langusge of the definition found
in Section 811.2 of the Government Code. - _ .

Article 2. Writ of Possession

§ 512.010. Application for writ of possessiom |

7

512.010. (a) Upon the filing of the complaint or at any time thereafter,
the plaintiff may apply pursuant to this chapter for a writ of possession

by filing a written application for the writ with the court in which the

action is brought.

{b) _The . applicat:l.on she.ll be executed under oath and shell ipclude

all of the following:
(1) A showing that the plaintiff is entitled to possession of the

property claimed and of the basis of the plaintiff's claim If the basis



of the plaintiff's claim is a written instrument, a copy of the Iinstrument
ehall be attached. -
{2) A showing tbat the property is wrongfully detained by the defendant,
of the manner in vhich the defendant came into possession of the property,
and, according to the best knowledge, informetion, and belief of the plaintiff,
of the resson for the detention.
| (3) A particular description of the property and a statement of its value.

(4) A statement, according to the best knowledge, information, and belief

of the plaintiff, of the location of the property and, if the property, or some

part of it, ie within a private place which may have to be entered ito take
possession, a showing that there is probable cmuse to believe that such

prdpurty is located there,

(s} A statement that the property bas not been taken for a tax,

asseasment, or fine, pursuant to'a statute; or seized under an execution

againat the property of the plaintiff; or, if so selzed, that it is by
statute exeapt from such seizure.
{c) The requirements of subdivision (P) may be satisfied by one or more

affidavite filed with the application.

Comment. Subdivision (a) of Section 512,010 is based on former Section

509. However, subdivision (a) enlarges slightly the perlod during which the
plaintiff may claim the delivery of property and removes the ambiguous ref-
erence to "before trial." After judgment, the plaintiff will, if necessary,
enforce his judgment by writ of executicn. See Section 684.

Subdivision (b) of Section 512.010 requires the plaintiff to file a
separate application for claim and delivery supported by affidevit or veri-
fied cowplaint. Under former law, this was not clear and it appeared that
a claim could be made by verifled complaint alone., See former Section 510.

Subdiviasion (b) is based on subdivision (a) of former Section

510. Paragraph (1) of subdivision (b) eliminates as a separate ground for
repossession a showing of ownership. Coampare paragraph (1) of subdivision {a)
of Section 510. A plaintiff could be an “owner" in the broad sense of the
word end not be entitled to possession. For example, & lessor of personal
property where there has been no default by the lessee could be considered the
"owner" of the property but not be entitled to possession. Paragraph (1)
focuses simply on the ultimate issue of the right to possession.
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Paragraph (2) of subdivision (b) continues without substantive change the
provisions of parsgraph (2) of subdivision {a) of former Secticn 510.

Paragraphs (3} and (4) of subdivision (b) are based on the provisions of
paragraph (3} of subdivision (&) of former Section 510. Paragraph {4}, how-
ever, adds the requirement that, where the property is in a "private place,”
the plaintiff establish that there is probable cause to believe that the prop-
erty is located there. See Bsction 512.060(b). The term "private place" is
that used by the California Supreme Court in Blair v. Pitchess, 5 Cal.3d 258,
270-276, 486 P.2d 122, 12501255, 96 Cal. Rptr. B2, 50-55 (1971). Such
showing may be based on information and belief, but the judicial officer must
be presented with facts sufficient to show that the information and the in-
formant ere credible and reliable. See Aguilar v. Texas, 378 U.S, 108 (196L4).
See also Comment to Section $16.020.

Paragraph (5) of subdivision (b} continues without substantive change the
provisicns of paragraph (4) of subdivision {a) of former Bection 510.

Subdivision (c) makes clear that the mpplication reguired by this
section WAy be aupported by s separate affidavit or affidavits or by a
verified complaint; this is not required, however, if the application it-
self satisfies the requirements of this chapter. For the general requirements
of an affidavit, see Section 516.030. :

For sdditional requiremenis whare the plaintiff also seeks s temporary

restraining order in connection with the application for writ of possession,
see Section 513.010.

$§ 512.020. Hearing required for issuance of writ

512.020. No writ shell be issued under this chapter excepi after a hear-
ing by a Judicial officer.

Coument. Section 512.020, together with Sections 512.030 and 512.0L0, re-

places subdivision (b) of former Section 510. Section 510 required an initial

judicisl review of the plaintiff's application for a writ of possesaion,
followed by the issuance of an order directed to the defendant to show
cause why & writ should nct issue. This procedure wvas both inefficient
and unnecessary and has been replaced here by a noticed motion procedure.

§ 512.030. Notice to defendant
- 512.030.' Prior to the hearing required by Section 512.020, the defendant
shall be served with all of the following:
(n) A copy of the summons and complaint.
(b) A Notice of Application and Hearing.

(e} A copy of the epplication and any affidavit in suppert thereof.

—A—
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Camment. Section 512.030 replaces a portion of former Section 510.
The rules governing the time for service and the manner of service are the

same as for motions generally. See Chapters & (commencing with Section
1003) and 5:{commencing with Section 1010) of Title 1% of this part. The
contents of the Notice of Application and Hearing are prescribed by Sec-
tion 512.0k0,

§ 512.040. Contents of Notice of Application and Hearing

512.040. The “"Notice of Application and Heering" shall inform the
defendant of all of the following:

(a) A hearing will be held by a judicial officer at a place and at a
time, to be specified in the notice, on plaintiff's Qpplication for a writ
of possession.

(b) The writ will be issued if the Judiclal officer finds that the
plaintiff's claim is probably valid and the other requirements for issuing
the vwrit are established. The hearing is not for the purpose of determining

vhether the claim is actually valid; the determination of the actual validity
of the claim will be made in subsequent proceedings in the action and will

not be affected by the decision of the judicial officer at the hearing on
the application for the writ.

(¢) If the defendant desires to oppose the issuance of the writ, he
must file with the court either an affidavit providing evidence sufficient
to defeat the pleintiff's right to issuance of the writ or an undertaking
to stay the delivery of the property in accordance with Section 515.020.

(d) The notice shall contein the following statement: "If you believe the
plaintiff may not be entitled to possession of the property claimed you may
vigh to seek the advice of an attorney. Such attorney should be consulted

promptly so that he may assist you before the time set for the hearing."
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Cosment. BSection 512.040 1s bmsed on a portion of subdivision (b) of
former Section 510. Under the former procedure, the order to show cause
informed the defendant of the time and place of the hearing and the defend-
ant's right to appear and oppose the issuance of the writ or to file an
underteaking. Section 512.040 requives the notice to do these things as well
as inform the defendant of the purpose of the hearing and the need for prompt
action in response to the notice.

§ 512.050. Bervice of affidavite prior to hearing

512.050, Each party shall file with the court and serve upon the other
party within the time prescribed by rule any affidavits and points and au-
thorities intended to be relied upon at the hearing. At the hearing, the
Judicial otficer ghall make his determinations upon the basis of the plead-
ings and other papers in the record; but, upon good cause shown, he may re-
ceive and considsr additionsl evidence and authority produced at the hearing
or he may continue the hearing for the production or-:such additionn.l evidence,

oral or documentary, or the filing of other affidavits or points and authorities.

Comment. Section 512.050 is nev. Subdivision (b) of former Section 510
apparently permitted the defendant to delay indiecating his opposition to
issuance of & writ until his appearance at the bearing. Section 512.050 1s
intended to encourage an earlier framing of the parties' contentions and an
exchange of support therefor. The time limit for filing is left to rules
adopted by the Judicial Council, but the trial court may grant relief from
sueh limits upon a shoving of good cause.

§ 512.060. Issuance of the writ of possession

'512.060. (a) At the hearing, the judicial officer shall issue a writ

of possession if he finds both of the following:

(1) The plaintiff has established the probable velidity of his claim to

possession of the property.

(2) The plaintiff has provided an undertaking as required by Section

515.010.

_24-



(b} No writ directing ﬁhe levying officer to enter a private place to
take possession of any property shall be issued unless the plaintiff has
established that th;re is probable cause to believe that such property is
locs_t_;eq there.

Comment., Section 512.060 ie based on subdivision (e} of former Section

51C and formwer Section 511. The term "probable validity™ used in paragraph

{1) of subdivision (a) is.defined in Bection 511.100. The burden of proof
rests on the plaintiff to establish the probable validity of his claim. He
will, of course, fail to satisfy this requirement i{f the defendant shows that
there is a reasonable probability that he can assert a successgful defense to
the action. It might be noted that the provisions of this title are basically
procedursl. Ko attempi has been made to state the substantive law governing
the circumstaaces under which a persecn is entitled to possession of personal
property.

Paragraph (2} of subdivision {a) simply requires the plaintiff to file
an undertaking as provided by Section 515.010. The detail provided by sub-
division (b) of former Saction 511 is now provided by Section 515.010.

Bubdivision (b) mekes clear that no writ permitting a levying officer to
enter & privats place may be issued unlesg there is probable cause to believe
that the property claimed 1s located there. See also Comment to Section

512.010(b) (k).

L1 512010 Iunluce of .qr_de_r directing trensfer

512.070. If a writ of possession is issued, the ;]-udicial' officer may also
issus an order directing the defendant to transfer possession of the property
to the plaintiff.

Cammeni. Section 512.070 is new. It makes clear that the court has power
to isswe & “turnover” order directing the defendant to cooperate in transferring
possesgion. BSuch order is not issued in lien of a writ but rather in addition

to or in aid of a writ, permitting the plaintiff to select a more informal and
less expsnsive means of securing possession.

§ 512,080. Writ of possession
512.080. The writ of possession shall: .

{(s) Be directed to the levying officer within whose jurisdiction the

property is located.
(b) Describe the specific property to be seized,

{c) Specify any private place that may be entered to take possession

of the property or some part of it.
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{d) Direct the.ievying officer to levy on tﬁe property pursuant to Sec-
tion 514.010 if found and to retain it in his custody until released or sold
pufsuant'to Section 514.030,

" {¢) Inform the defendant that be has the right to except to the sureties
upén the plaintiff's undertaking, & copy of which shall be attsched to the writ,
or to obtain redelivery of the property by filing an undertaking as prescribed
by Sectiom 515.020.

| Comment. Bection 512.080 is substentively the same as subdivision (a)
. of Tormer Secticn 512.
§ 512.090., Indorsement of writ

512,090, (a) The plaintiff may lpply- ex parté in writing to the court
in vhich the action vas brought for an indorsement on the writ directing the
1§vyin¢ officer to seize the property st a private place not specified
in the writ. | . !

. {(b) Tbe judicial officer shall meke the indorsement if the plaintiff
establishes by affidavit that thers is probable cause to believe that the
property or some part of it may be found at that place.

Commsent. Bection 512.090 is based on subdivision (b) of former Section 512.

§ 512.100, ﬁefgndlnt'a defense to action on claim not affected

| 512,100, Neither the failure of the defendant to oppose the issuance of
a writ of posseasion under this chapter no; his failure to rebut any evidence
produced by the plaintiff in connection with proceeéings under this chapter
shall constitute a waiver of any defense to plaintiff's claim in the action or
aﬂy other action or have any effect on the right of the defendant to produce

» or exclude evidence at the irial of any such action.
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§ 512.110. Effect of determinations of judicial officer

512.110. The determinations of the Judicial officer under this chapter
shall have no effect on the determination of any issues in the action, other
than the issues relevant to proceedings under this chapter, nor shall they
affect the rights of any party in any other action arising out of the same
claim. The determinations of the Jwdiclal officer under this chapier ghall
not be glven in evidence nor referred to in the trial of any such action.

Comment. Section 512.110 makes clear that the determinations of the
Judicial officer under this article have no effect on the determination of
the validity of the plaintiff's claim in the action he has brought against
the defendant nor do they affect the rights of any party in any other action.
Section 512.110 does not, however, meske lpadmissible any affidavit filed
under this chapter. The admissibility of such an affidavit is determined by
rules of evidence othervwise applicable.

Article 3. Temporary Restraining Order

",

§ 513.010. Issuance of ﬁeq@drary restraining order

513.010. (&) Except as otherwise provided by this chapter, the provi-
sions of Chapter 3 (commencing with Section 525) of this title relating to
the issuance of a temporary restraining order apply. At or after the time
he files his application for writ of posseasion, the plaintiff may apply for
a temporary restraining order by setting forth in the application a statement

of grounds Justifying the issuance of such order.
(b) The judicial officer may issue a temporary restraining order if he

determines that plaintiff's application for writ of possession shows the prob-
ability that there is an immedlate danger that the property claimed may become
unavailable to levy by reason of being transferred, coacealed, or removed or

may become substantially impaired in value.

{¢) If at the hearing on issuance of the writ of possession the judicial

officer determines that the plaintiff is not entitled to a writ of posaession,

e



the judicial officer shall dissolve any temporary restralning order; otherwise,
he may issue a preliminary injunction to remain in effect until the property

ciaimed 15 seized pursuant to the writ of possession.

Comment. Section 513.010 replacee subdivieions {c)} apd (d) of former
Section 510. In contrast to prior lsw, Section 513.010 and the other pro-

visicns of this title do not generalily permit the seizure of property upon

an ex parte application but merely authorize the iassuance of a temporary
restraining order. Buit see Civil Code § 1747.95 (ex parte repossession of &
credit card). The order, directed to the defendant, prohibits him fram taking
action with reaspect to the property which would be detrimental to the plaintiff,
The grounds for issuance of a temporary restraining order stated in subdivision

Eb) are substantively similar to those provided in paragraph (3} of subdivision
c) of former Section 510.

- .The former special provisiones for shortening the time for a hearing after
seizure under a writ issued ex parte have been elimineted. However, except whers
e specific provision of this chapter applies (e.g., Sections 515.01C (under-
taking required), 516.030 (form of affidavita)), the provisions of Chapter 3
(comwencing with Section 525) relating to injunctive relief generally are ap-
plicable. Hence, the defendant may obtain relief from an order pursuant to
Section 532. Moreover, although this section (and chapter) does not provide
for 1njunctive relief generally, the claim and delivery remedy is not an ex-
clusive one, and the plaintiff may apply for injunctive relief under the other
provigiong of this code, The denial of a writ of possession, where denial was
due to a close factual case on liability, should not prejudice such an appli-
cation where an injunction will provide relief less drastic than repossession.

§ 513.020. Provisions of temporary restraining order
513.020. In the discretion of the judicial officer, the temporary
restraining order may prohibit the defendant from any or all of the following:

{a) Transferring eany interest in the property by sale, pledge, or grant
of security interest, or otherwise disposing of, or encumbering, the property.

If the property is farm products held for sale or lease or is inventory, the
order may not prohibit the defendant from transferring the property in the
ordinary course of business, but the order may impose appropriate restrictions

on the disposition of the proceeds from such transfer.
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(b) Concealing or othervise removing the property in such a manner as to
meke it less available to seizure by the levying officer.
(¢) Impairing the value of the property either by acts of destruc-

ticn or by failure to care for the property in a reasonable manner.

. Comment. Section 513.020 provides gome specificity with respect to the

nature of the temporary restraining order authorized by Section 513.010. Com=
pare, subdivision {d) of former Section 510. The Jjudicial officer, in his dis~
eretion, may generally prohibit transfers of the property in question. This
should not, however, cause interference with a manufacturer's processing of
raw materials or work in process. Moreover, where the property is farm goods
or inventory {defined in Sections 511.040 and 511.050, respectively), subdivi-

siocn (a) requires thet such property be permitted to be sold in the ordinary

course of busineas, subject to limitations on the disposition of the proce=ds
fram sale.

The rare case in which the property will perish if not refrigerated or,
in the case of animals, if not cared for properly, is taken care of in subdivi-

sion (c) undsr which the defendant can be ordered tu take vhatever precautions
‘are necessary to preserve the property until the time of the hearing.

Article . Levy and Custody
§ 5;h.010. levy
51&.010. (a) Except as otherwise provided in this section, upon receipt

of the writ of possession the levying officer shall seerch for and take custody

of the specified property, if it be in the possesaion of the defendant or
his agent, either by removing the property to a place of safekeeping or,
upon order of the Judicial officer, by installing a keeper.

(b) If the specified property is used as a dwelling, such as a house-
.trailer, moblilehome, or boat, levy ghall be made by placing a keeper in charge
"of the property for two days, at the plaintiff's expense, after which
éefiod the levying officer shall remove the occupants and any contents rot
épecified in the writ and shall take exclusive possession of the property.

(¢) 1If the specified property or aﬁy part of it is in & private place,

the levying officer shall at tbhe time he demands posséssion of the property
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announce his identi;y, purpose, and suthority. If the property is not
voluntarily delivered, the levying officer may cause any bullding or enclosure
where tpe property may be located to be broken open in such a manner as he
reascnably belleves will cause the least damege and may call upon the power of
the county to aid and protect him, but, if he reasonably believes that

entry énd seizure of the property will invalve s substantial risk of death-or
serious bodily harm to any person, be shall refyain from seizing the property
- and shall promptly make a return to the court from which the writ issued
setting forth the reasons for his belief that the risk exiets. In such case,

the Jjudlcial officer shall make such crders as may be appropriate.

(d) Nothing in thia section authorizes the levying officer to enter or
search any private place not specified in the writ of possession or other

order of the judicial of ficer.

Comment. Section 514.01Q0 1s substantively the same ms the first two
paragraphs of former Section 513,
§ 514.020. Service of writ of possession
514.020, {a) At the time of levy, the levying officer shall deliver to the

person in possession of the property a copy of the writ of possession with a
copy of the plaintiff's undertaking attached.

{(b) If no one is in possession of the property at the time of levy,
the levylng officer shall subsequently serve the wrlt and attached ander-
taking on the defendant, If the defendant has appeared in the action, ser-
vice shall be accomplished in the manner provided by Chapter 5 {coammencing
with Section 1010) of Title 14 of this part. If the defendant has not
appeared in the action, service shall be accomplished in the manner pro-
vided for the service of summons and camplaint by Article 3 {(commencing with

Section L15.10) of Chapter 4 of Title 5 of this part.
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Comment. Section 514.020 is similar in effect to the last parsgraph of
former Section 513. Section 514.020 does not require a second service of the
sumnons and complaint and application for writ of possession. That has
pPresumably been accomplished pursuant to Section 512.030. Moreover, Section
514.020 requires service of the writ of possession on the defendant only if
be is the person in possession or no one is in possession of the property at
the tiwe of levy. Service iz in no event a condition to levy. Levy is accam-
plished by taking the property into custody.

§ 514.030. Custody of levying officer

514.030. (a) After the levying officer takes possession pursuant to a writ

of possesaion, bhe shall keep the proﬁerty in a secures place, Except as
otherwise provided by Section 514.050:

(1) If an undertaking for redelivery is not fi}ed and plaintiff's sursties
are not exceptad to, the sheriff shall deliver the property to plaintiff 10
days after levy of the writ of possession, upon receiving his fees for tak-
ing and necessary expenses for keeping the prqperty:

{2} If an undertaking for redelivery is filed within 10 days after lesvy
of the writ of possession and defendant's sureties are not excepted to, the
sheriff shall redeliver the prcperty.to defendant upon expiration of the
time to so except, upon receiving his fees for taking and necessary ex-

penses for keeping the property not already paid or advanced by the plaintiff.

(3) If the plaintiff's sureties are excepted to, or if an undertaking
for redelivery is filed within 10 days after levy of the writ of possession:
and defendant’s suretiea are excepted to, the sheriff shall not deliver or
redzliver the property until the time provided in Section 5$15.030,

(v) Notwithstanding subdivision (&), where not otherwise provided by con-
tract, upon a showing that the property is perishable or will greatly deteriorate
or depreciate in value or for some other reason that the interests of the parties
will be best served thereby, the judicial officer may order that the property be

sold and the proceeds deposited in the court to abide the judgment in the éction.
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Comment. Subdivision (8) of Section 514.030 is based on former Section 516.
The former reference to an order staying delivery has been deleted. Under the
procedures provided under thie title, the defendant will always have had an
opportunity to be heard prior to being deprived of possession, hence a post-
seizure stay it unnecessary.

Subdivision (b} is new. Traditionally, the plaintiff, upon gaining
possessicn of the property, has-been required to keep and preserve it so that
it may be returned to the defendant if the latter ultimetely prevalls. See
2 B. Witkin, Califcrnia Procedure Provisionsl Bemedies § 34 at 1u86-1487. It
1s apparent that, in some ecircumstances, this would be undesirable. Apparently
the former law relied on the parties to agree voluntarily to a disposition that
would be.to thelr mutual benefit. Subdivision (b) also permits the parties to
provide by contract for an appropriate disposition but, where not otherwise
provided by contract, subdivieion (b) suthorizes either party to apply for an
order requiring the sale of property vhere necessary to preserve its value
pending the fioal outcome of the case. :

§ 514.040. Return
514.040. The levying officer shall return the yrit of possession, with

kis proceedings therecn, 1o the court in which Fhe action is pgnding within
30 days after levy but in no event more than 60 daye after the writ is issued.

Comment. Section 514,040 is substantively similar to former Section 518.
Section 51%.0k0 has, however, been revised to provide a-date certain for the
return of all writs--even those under which the sheriff has not been able to
levy.

§ 5154.050. Third-party claims

51#.050. Where the property taken is claimed by one other than the
defendant or his agent, the rules and proceedings applicable in cases of
third-party claims after levy under execution shall apply.

Comment. Section 514.050 is substantively fdentical to former Sec-
tion S517.
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Article 5. Undertakings

§ 515.010. Plaintiff's undertaking

515.010. {a) The judicial officer shall not issue a temporsry restrain-
ing order or a writ of possession until the plaintiff hasg filed with the court
s written \mdértaking that, if the plaintiff falls to recover judgment in the
action, the plaintiff shall return the property to the defendant, if return
thereof be ordered, and shall pay all costs that may be awarded to the de-
fendant and all damages referred to in subdivieion (b}, not exceeding the
amount of the undertaking. The undertaking shall be executed by two or more
sufficient sureties in an amount not less than twice the value of the prop-
arty ag determined by the judicial officer.

{b) The damages referred to in subdivision (a) ;re all damages sustained
by the dgfendant vhich are proximately caused by operation of the temporary
restraining order and preliminary injunction, if any, the levy of the writ of
fossession, and the loss of possession of the property pursuant to levy of the
writ of possession or in compliance with an order issued wnder Section 512.070.

Camment. Section 515.010 is substantively similar to subdivision (b)

of former Section 511. Subdivision {a) requires the plaintiff to file an
undertaking to secure a temporary restraining order as well as a writ of
possession. See Comment to Section 513.010.

§ 515.020. Defendant's undertaking

515.020. (a) The defendant may prevent the plaintiff from taking posses-
sion of property pursuant to a writ of possession or regain possesslon of
property so taken by fillng with the court in which the action was brought a
written undertaking executed by two or more sufficient sureties in an amount
eéual to either the amount of the plaintiff's undertaking required by Section

515.010 or, if there has been no judilcial determination, the value of the
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property stated in the plaintiéf's application for a writ of possession. The
undertaking shall state that, if the plaintiff recovers Judgment on the action,
the defendantshall pay all costs awarded to the plaintiff and all damages

that the plaintiff may sustain by reason of the loss of poesession of the
property, not exceeding the amount of the undertaking. The damages reéoverable
by the plaintiff pursuant to this sectién shall include all damages proximately

caused by the plaintiff's failure to gain or retain possession.
' before or
(b) The defendant's undertaking may be filed at any time/after levy of

the writ of posseasion. A copy of the undertaking shall be mailed to the
levying officer and to the plaintiff. An affidavit stating that such coples
have been mailed shall be filed with the court at the time the underteking is
filed,

(c) The defendant's undertaking shall state the address to which & copy

of the notice of exception tc sureties may be sent.

" {d) If an undertaking for redelivery is filed and defendant's sureties
are not excepted to, the levying officer shall deliver the property to the

defendant, or, if the plaintiff has previously been given possession of the
property, the plaintiff shall deliver such property to the defendsnt, If

an undertaking for redelivery is filed and defendant's sureties are sxcepted

to, the provisions of Section 515.030 shall apply.

Comment. Section 515.020 is substantively similar to former Section

514. However, Section 515.020 eliminates the time limit for the filing of
an undertaking and permits such filing at any time. Accordingly, this sec-
tion also provides for redelivery by the plaintiff where he has previously
been given possession. Subdivision (d}. See also Section 515.030(f).
Section 515.020 has also been revised to reflect the fact that possession
upon ex parte application is no longer permitted.
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§ 515.030. Exception to sureties

'515.030. (a) The defendant may except to the plaintiff's sureties
oot later than 10 days after levy of the writ of possession by
filing.with the court in which the action was brought a notice of
exception to sureties and mailing a copy of the notice to the levying officer
and to thé plaintiff, An affidavit stéting that such copies have been mailed
shall be filed with the court at the time the notice ig filed.

(bt} 'The plaintiff may except to the defendant's sureties not later
than- 10 days after the defendant's undertaking ie filed by filling with
the court in which the actlion was brought a notice of exception to sureties
and mailing & copy of the notice to the levying officer and to the defendant
at the address set out in his undertaking. An aff}davit stating that such

copies have been mailed shall be filed with the court at the time the notlce

is filed.

(c) 1If the plaintiff or defendant does not excep£ to the sureties of
the other as provided in this section, be waives all objection to them.

(4) When excepted to, the sureties shall juetify before a judicial
officer of the court in which the action was brought at a time specifie@ by
the excepting party in the manner provided in Chapter 7 (commencing with Sec-
tipn 830) of Title 10 of this part. |

(e) If the plaintiff's sureties, or others in their place, fail to justify

at the time and place appointed or do not qualify, the judicial officer shall
vacate the temporary restraining order or preliminary injunction, if any,

and the writ of possession and, if levy has occurred, order the levying
officer to return the property to the defendant. If the plaintiff's sureties
do qualify, the judicial officer shall order the levying officer to deliver

the properiy to the plaintiff.
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(f)} If the defendant's sureties, or others in their place, fail to
justify at the time and place appointed or qo not qualify, the judicial of-
ficer shall order the levying officer to deliver the property to the plain-
tiff, or, if the plaintiff has previously been given possession of the prop-
erty, he shall retain such possession. JIf the defendant's sureties do qualify,
the judiclal officer shall order the levying officer or the plaintiff to deliver

the property to the defendant.

Comment. BSection 515.030 is substantively similar to former Section 5S15.
Section 515.030 makes minor changes in the time limits formerly provided and
incorporates the procedures for the Justification of sureties from Sections 830
through 835 (actions for libel and slander) of thig code. These provisions are
comparable to those relating to bail on arrest; the latter have been recommended
for repeal. BSee Recommendation and Study Relating to Civil Arrest, 11 Cal. L.

Revision Comm'n Reports 1 {1973). Because the time limit for the defendant's

filing of a redelivery bond has been eliminated {see Section 515.020(b)), sub-
divigion (f) provides for redelivery by the plaintiff where he has previously
been given possession of the propertiy.

Article 6, Rules; Forms; Affidavits
§ 516.010. Rules for practice and procedure
516.010. The Judicial Council may provide by rule for the practice

and procedure in proceedings under this chapter.

§ 516.020. Forms

516.020. The Judicial Council shall prescribe the form of the applica-
tions, notices, orders, and other documents required by this chapter.

Combent. Section 516.020 requires the Judicial Council Lo prescribe the

forms necessary for the purpcses of thils chapter. The Judicial Council has
authority to adopt and revise forms as recessary but must act in & manner con-
sietent with the provisions of this chapter.
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§ 516.030. General requirements for affidavits

516.030. The facts stated in each affidavit filed pursuant to this title
shall be set forth with particularity. Each éffidavit shall show affirmatively
that the affiant, 1f svorn as a witness, can testify competently to the facts
stated therein. The affiant may be a party to the action or any other person
having knowledge of the facts. |

Comment. Section 516.030 provides standards for affidavits filed pursuant
to thias title. These standards are comparable to but not as restrictive as
those provided for affidavits filed in support of or in opposition to a motion

for summary Judgment. Compare Section 437c. A verified complaint that satisfies
the requirements of this section may be used in lieu of or in addition to an
crdinary affidavit. It should be noted that under Section 512.020 certain
matters may be shown to the best of the plaintiff's knowledge, informetion,

and belief. 1In such situations, the facts stated in the affidavit will be

the facts on which his belief is based and may include the nature of his
information and the reliability of his informant.

Sec. L, {a) This act.ﬁmxnes operative on July 1, 197h.

{b) Except as otherwise provided by ruies adopted by the Judicial Council
effective on or after July 1, 1974, this act shall not apply to any writ of
posses?ion 1ssued prior to July 1, 1974, and such writs of possession
shall continue to be governed in all respects by the provisions of Chapter 2

{commencing with Section 509) of Title 7 of Part 2 of the Code of Civil

Procedure in effect on June 30, 197k,
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APPENDIX

CODE OF CIVIL PROCEDURE SECTIONS 509-521
[as added by Cal. Stata. 1972, Ch. 855 (AB 1623}]

CHAPTER 2. CLAIM AND DELIVERY OF
PERSONAL PROPERTY

509. The plaintiff in-an action to recover thej. .
possession of personal property may, at the time of
issuance of summons, or at:any time befére trial, claim the | § s12.010(a)
dﬁliv;ry of such ‘property‘to him as provided in this
chapter. : : '

510. (a) Where a deliveéry is claimed, the plaintiff, by
verified complaint or by an affiddvit or declaration under.
penalty of perjury made by plaintiff, or by someone on his
behalf, filed with the court, shall show: -

§ 512.010

(1) That the plaintiff is the owner of the property
claimed or is entitled to the possession thereof, and the
source of such title or right; and if plaintiff’s interest in | § 512.010(v)(1)
such property is based upon a written instrument, a copy
thereof shall be attached;

(2) That the property is wrongfully detained by the
defendant, the means by which the defendant came into

possession thereof, and the cause of such detention § 512.010(p)(2)
according to his best knowledge, information, and belief;

statement of its actual value, and a statement to his best
knowledge, information, and belief concerning th |
location of the property and of the residence and business § 512.010(v)(¥)
address, if any, of the defendant; -

3) A particular description of the property, a
() P TP R ;§512.010('b)(3)

{(4) That the property has not been taken for a tax, >
assessment, or fine, pursuant to a statute; or seized under
an execution against the property of the plaintiff; or, if so
seized, that it is by statute exempt from such seizure. /

§ 512.016{b}{5)}

.
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(b) The court shall, without delay, examine the™
complaint and affidavit or declaration, and if it is satisfied
that they meet the requirements of subdivision (a), he
shall issue an order directed to the defendant to show
cause why the property should not be taken from the<
defendant and delivered to the plaintiff. Such order shall
fix the date and time for the hearing thereon, which shall
be no sooner than 10 days from the issuance thereof, and
shall direct the time within which service thereof shall be
made upon the defendant. Such order shall inform the
defendant that he may file affidavits on his behalf with
the court and may appear and present testimony on his
behalf at the time of sach hearing, or that he may, at or
prior to such hearing, file with the court a written
undertaking to stay the dehvery of the property, in
accordance with the provisions of Section 514, and that,
if he fails to appear, p tiff will apply to the court for a
writ of possession. Such order shall fix the manner in\
which service thereof shall be made, which shall be by
personal service, or in accordance with the provisions of
Section 1011, or in such manner as the judge may
determine to be reasonably calculated to afford notice
thereof to the defendant under the circumstances

appearing from the complaint and affidavit or
declaration. /

(¢) Upon examination of the complaint and affidavit
or declaration and such other evidence or testimony as
the judge may, thereupon, require, a writ of possession
may be issued prior to hearing, if probable cause appears
that any of the following exist:

(1) The defendant famed possession of the property
by theft, as defined by any section of Title 13

{commmencing with Section 489 447) of Part 1 of the
Penal Code;

not continued. See
§ 512.020 and Comment
thereto.

§ 512. 050

not continued., See

§ 512.030 and Comment
thereto.

not continued. See
Note to § 513.010.

(2) The property consists of one or more negotiablé Civil Code § 1T747.95

instruments or credit cards;

(3) By reason of specific, competent evidence shown,
by testimony within the personal knowledge of an affiant
or witness, the property is perishable, and will perish
before any noticed hearing can be had, or is in immediate
danger of destruction, serious harm, concealment, or
removal from this state, or of sale to an innocent
purchaser, and that the holder of such property threatens
to destroy, harm, conceal, remove it from the state, or sell

it to an innocent purchaser. y,

not continued.
Compare § 513.010(b)



[

Where a writ of possession has been issued prior to™
hearing under the provisions of this section, the
defendant or other person from whom possession of seid
such property has been taken may apply to the court for
an order shortening the time for hearing on the order to
show cause, and the court may, upon such application,
shorten the time for such hearing, and direct that the

matter shall be heard on not less than 48 hours’ notice to
the plaintiff. A

(dy Under any of the circumstances described in™
subdivision (a), or in lieu of the immediate issuance of a
writ of possession under any of the circumstances
described in subdivision (&), the judge may, in addition
to the issuance of an order to show cause, issue such
temporary restraining orders, directed to the defendant,
prohibiting such acts with respect to the property, as may
appear to be necessary for the preservation of rights of

the parties and the status of the property. V4

not continued'. But ef,
Comment to § 513.010.

§§ 513-010, 513.020

(e) Upon the hearing on the order to show cause, the\;

court shall consider the showing made by the parties
appearing, and shall make a preliminary determination,
which party, with reasonable probability, is entitled to
possession, use, and disposition of the property, pending
final adjudication of the claims of the parties. If the court
determines that the action is one in which a prejudgment
writ of possession should issue, it shall direct the issuanc

e
of such writ. , /

511. {a) A writ of possession shall not issue to enter
the private premises of any person for the purpose of
seizure of property, unless the court shall determine from.
competent evidence that there is probable cause to

believe that the property or some part thereof is located
therein.

(b} A writ of possession shall not issue until plaintiff\

has filed with the court a written undertaking executed
by two or more sufficient sureties, approved by the court,
to the effect that they are bound to the defendant in
double the value of the property, as determined by the
court, lor the return of the property to the defendant, if
return thereof be ordered, and for the payment to him of
any sum as may from any cause be recovered against the
plaintiff.

~40-
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312. (a} The writ of possession shall be directed to\

the sheriff, constable, or marshal, within whoseJ . 512..0&0“)
jurisd;:ction the propexi}ty is loce::ited. It shall describe the™
specific property to be seized, and shall specify the :
location or locations where, as determined b}? the {-ourt § 512.080(b){e)
from all the evidence, there is probable cause to believ
the property or some part thereof will be found. It shall} ¢ 535 080(d)
direct the levying officer to seize the same if it is found, |

and to retain it in his custody. There shall be attached tdy

such writ a copy of the written undertaking filed by the

plaintiff, and such writ shall inform the defendant that he 5

has the right to except to the sureties upon such 512.080(e)
undertaking or to file a written undertaking for the

redelivery of such property, as provided in Section 514,

(b) Upon probable cause shown by further affidavit o
declaration by plaintiff or someone on his behalf, filed | . .
with the court, a writ of possession may be endorsed by | § 512,090
the court, without further notice, to direct the levying |
officer to search for the property at another location-or |
locations and to seize the same, if found. '

513. The levying officer must shall forthwith take the\
property, if it be in‘the possession of the defendant or his.
agent, and retain it in his custody, either by removing the
property to a place of safekeeping or, upon good cause}
shown, by installing a keeper, provided that, when the\
property is used as a dwelling, such as a housetrailer,
mobilehome, or boat, the same shall be taken by placing | _
a keeper in charge of the property, at plaintiff's expense, § 514.010(D)
for two days. At the expiration of such period, the officer
shall remove its occupants and take the property into his |
immediate custody.

§ 514.010(a)

If the property or any part thereof is in a building or
enclosure, the levying officer must sha/l demand its
delivery, announcing his identity, purpose, and the
authority under which he acts. If it is not voluntarily
delivered, he shall cause the building or enclosure to be
broken open in such manner as he reasonubly believes
will cause the least damage to the building or enclosure, | § 514.010(c)
and take the property into his possession. He may call
upon the power of the county to aid and protect him, but
if he reasonably believes that entry and setzure of the
property will involve a substantial risk of death or serious
bodily harm to any person, he shall refrain from seizing
the property, and shall forthwith make a return before
the court from which the writ issued, setting forth the
reasons for his belief that such risk exists. The court shall
make such orders and decrees as may be appropriate. ~
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The levying officer must shall, without delay, serve\

upon the defendant a copy of the writ of possession and
written undertaking, the complaint and affidavit or
declaration, by delivering the same to him personally, if
he can be found, or to his agent from whose possession the
property is taken; or, if neither can be found, by leaving
them at the usual place of abode of either with some
person of suitable age and discretion; or, if neither have

any known place of abode, by mailing them to their last Y

known address.

514. At any time prior to the hearing of the order to™
show cause, or before the delivery of the property to the
plaintiff, the defendant may require the return thereof
upon filing with the court a written undertaking
executed by two or more sufficient sureties, approved by
the court, to the effect that they are bound in double
value of the property, as stated in the verified complaint,.
affidavit, or declaration of the plaintiff, or as determined
by the court for the delivery thereof to the plaintiff, if
such delivery be ordered, and for the payment to him of
such sum as may for any cause be recovered against -the<
defendant. At the time of filing such undertaking, the
defendant shall serve upon the plaintiff or his attorney, in
the manner provided by Section 1011, a notice of filing of
such undertaking, to which a copy of such undertaking
shall be attached, and shall cause proof of service thereof
to be filed with the court. If such undertaking be filed
prior to hearing of the order to show cause, proceedings
thereunder shall terminate, unless exception is tuken toJ
such sureties. If, at the time of filing of such undertaking®
* the property shall be in the custody of the levying officer,
such property shall be redelivered to the defendant five
days after service of notice of filing such undertaking

§ s514.020

upon the plaintiff or his attorney. P

515. The qualification of sureties under any written®
undertaking referred to in this chapter shall be such as
are prescribed by this code, in respect to bail upon an/
order of civil arrest. Either party may, within two days\
after service of an undertaking or notice of filing am
undertaking under the provisions of this chapter, give

written notice to the court and the other party that he<-

excepts to the sufficiency of the sureties. If he fails to do

50, he is deemed to have waived all objections to them.}

W’hf:z‘l”é"party excepts, the other partyv's sureties must
shall justify on notice within not less than two, nor more
than five, days, in like manner as upon bail on civil arrest,

~hoa

Compare § 515.020(a)

§ 515.020(1b)

§ 515.030(c), (r).
See also § 514.030.

§ 515.030(4)
§ 515.030(a), (Db)
§ 515.030(e)

§ 515.030(d)



If the property be in the custody of the levying officer, he™
shall retain custody thereof until the justification is
completed or waived or fails. If the sureties fail to justify.
the levying officer shall proceed as if no such undertaking
had been filed. If the sureties justify or the exception is
waived, he shall deliver the property to the party filing
such undertaking. J

§ 515.030(e), (r)

516. When the levying officer has taken property as
provided in this chapter, he must shaflkeep it in a secure
place and deliver it to the party entitled thereto, upon
receiving his fees for taking and his necessary expenses
for keeping the same, after expiration of the time for
filing of an undertaking for redelivery and for exception
to the sureties upon any undertaking, unless the court
shall by order stay such delivery. J

§§ 514.030, 515.020,
515.030

517. In cases where the property taken is claimed by
any person other than the defendant or his agent, the"
rules and proceedings applicable in cases of third party -
clairlns after levy under execution or attachment shall
apply. ‘

§ 514,050

518. The levying officer must shall return the writ of
possession, with his proceedings thereon, to the court in & 514.0L0
which the action is pending, within 20 days after taking.
the property mentioned therein. s

319. After the property has been delivered to a party
or the value thereof secured by an undertaking as | Not continued. Compare
provided in this chapter, the court shall, by appropriate | §§ 515.020(4),
order, protect that party in the possession of such | 515.030{f)

property until the final determination of the action.

520. In all proceedings brought to recover the\
possession of personal property, all courts, in which such
actions are pending, shall, upon request of any party
thereto, give such actions precedence over all other civil
actions, except actions to which special precedence is ¢! contingec
otherwise given by law, in the matter of the setting of the
same for hearing or trial, and in hearing or trial thereof :

to the end that all such actions shall be quickly heard and
determined. /

521. This chapter shall be operative only until | Compare Sec. b
" December 31, 1975, and on and after that date shall have (erf eit)ive date
no force or effect. _ . /17
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